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<a Gy x EASTERN DISTRICT. MAY. TERM, we Bag Dink % 
a ee ers t id : wt < ja # Durav & Ale * Pe 

REAL & AL, vs. MASSICOT. & AL. eo 2 a os: 
“~. Massrcot 


By the “Coiere,: Charles B.. Dit 
hi ts, atid ‘Charles Massidot ay sek ‘The provisi« ~ 
Joseph Laurent Wiltz, le pat ire ‘olnt ceadiaes 7 
Owhiers Of 4 ‘sugar Plantation, ‘situated in'the | novia edge gar. 
Of Phigatthines, » During tle ¢ meres  verngent estas : 
> tWo Suits ih ainst rn 

In ‘the Coe ‘Of that parish, ‘one ‘one 
| Ghe of'tie”parttiers, raed % na by fas , 
Tt iad to the concern, “and the other by B. Ft ste on 
 wubssing aityhonay etter prlas ae re saa 





TD) cigrtva- rg dict, Wile dibae ats: wee a 
a ig pending, Charles Massicot thought i it necessary “2 
‘])- te bring’ ail'Sehion, if the Saige Met ee 
. 2 a sblicking 4GissOM 
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290 © fide " CASES, AN HE, SUPREME court 


Sia note poeple papa 
__Gaerr~y property, for the, purpose of paying the partne a 
Durer mur. . ship’s debts and. finally liquidating the: . a 
mileicos ‘at the same time praying a consolidation a a 
"°° action with those: of Dufau and Dubourg. To 
aes the dissolution of the partnership and consolidation - 
i. of the suits all the parties interested gave their as-, 
_* sent, and the court decreed accordingly the disso. - 
lution of the pattnership ald sale of the. eigen. 
slaves and other dependencies, ‘payable, to wit, 
in cash, the amount necessary to satisfy the debts: 
_ then due, and the remainder at one and two years. 
: credit. From this judgment,. Wilta ‘claimed an 
» Spal, to the late superior court, but ng security 
= having beeh furnished by him, according to. law, 
- exediition “ issted, and after a first adjudication 
which ‘could not be. carried into effect, the pro-” 
erty of the ars was, on a second eXPO 
aie tnally strick off to. Mansuy Pelletier, one 





: ered to the possession. Pre pe ropert pertysolds 
the judgment which they, there ee 
tide vou, the pecaent appeal has been, dion 


‘Tie | plants tae now, he speller lees, : ih 


raised a‘ variety. of 
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Tae fist ‘of: that: that’ on witli is: ‘Bottomed 
~ the judgment of the. district court, is that’ the - 
5 age of the parish court of Plaquemines, and . 
the ‘proceedings i in execution of it, .were written, 


in the French language, a at a time when, according. 


q » the provisions of our ‘constitution, they, gush 








Pe “to have been written in English. 
o Tis judgment i is dated the 30th May of oy 
* the constitution which provides that all a 
_ proceédings 3 in this state shall bein Bagi 
been approved. by Congress. more than one mop 
- before ; “but admitting, it is said, that the provi 





a & sions ‘of the constitution could not bei in, oa ‘be. : 











fore the’ official information of that “ap approbation bation” 
‘reached us, yet that information ‘having been 
received shortly after the judgment was, rendered, - 
and before any execution ‘had’ issued, the’ ‘execu. 
tion, at least, and thie other ‘proceedings “a tinder the. 
judgment are void as haying been walten iy. in, 
the French lang guage... 5 Bc pies PS 
‘Tr has already’ ‘been said by. iid “Court, "ante, 
2 Bermudez Vs. ‘Thanez, that the ‘p permanent - & 
vernment to be ‘established under our Ty onsite 
i vel temporary administration provided for by 
‘atinexed’ to that! constitution, were 
eee > nt ae: ‘All the provisions of 
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‘of ‘the. schedule ‘was qeanacasy Pla a 
"things then existing, “as if no change had taken - 
place,” until the permanent government could. 
‘be: organised. . “That, organisation was not the. 
__ work ofa day,as some persous may have fancied, 
It.was to take place by degrees ; ature 
was first tobe created 5. thes 
the judiciary. In each ) a 
mient Ahe. constitution could” not. go into operation : 
before the late, authorities were superceded by. 
those of new creation, Any, other construction , 
of the Constitittion. and schedule would make their - 
dispositions contradictory: -and confuse. Tn. this. 
particular. instance a Judge. unacquainted with the’ 
uguage was | authorised. by the schedule. a 
functions yet how'could | he com: ” 
tinue, if the constitution required him to render 
ents in a . ‘language unknown to. him? 
| high awe -areled, when 
we lose sight of the plain sense. of the constitution . 
‘and schedule, which shows, that the Provisions | of 
_ ‘the constitution were made for the government fo 
be ‘organised, under,it, and that jn se ean. time. 


eee Sree aig we cage coca Homme: 


ge other objections of sh pi ta the ¥: va. 
Vidity., of the Pea a Oe. PRR. court -of 





















been. observediin this ingtandess. 5, at a ee 
Tugap ants. end that,iny these» consoli. 
3 dated cases. the principal: suitis thatvinswhich the - : 
s dissolution aud liquidation of-she partnership;were. 
-» demanded, agreed.to and ordered: :that;thisigan> + 
.” action of, partition:toywhich, the others.areonlyage 
_ |. C8ssory.. This appears, indeed, to be the true nayare rete 
"_  ofthese,.actions. ‘The principal actionyundoube.  - 
id _tedly, is that in whicha,gencralJiquidation -of;the:. : 
fp interest, of all parties is to, take place... Aesalevofs 
Bi all the, property. of. the partnership,-forjthe, double. ee 
a purpose of paying.. allthe..partnership’s.debts, and, - 
' .. giving each: partnet. his, share.of the..net progaeds,;; 3 
a= shy 1 assimilated, by the expressions of, the, judg. .' 
0a sale under, execution, has, muone,o8. the ; 
erie ‘ofa licitation than of a sale of property 
© .« seized. What, makes 1 it liable; to, be confounded 
a with a forced sale, is the,opposition.ofsomeoithe, =~ - 
_— parties to. the judgment: and ¢xecution;, but. ee Sac 
~~ _ opposition could.pot, be against the itself... for: a 








: edles"Dhe 
Dewsy @ the terms of sale 7’ but: om aan 
| Maasreor - terms of this sale did no: ‘tore: dia white ta 
Saw" done whenever the parties to a’ partitiow ‘Gihitot 
agree on the terms or mantier of selling their joint” 
property. ‘He alsoattended to the rights of the” 
creditors of the partnership who could not ‘be conti 
pelled’to wait. But-stilbthe -pristeipal action, ‘in 
these conse tis et hei wie te vs 
of course’ the peiion the partnchehag'? pts - 
perty, were'to take pilice ; relma i P 
ceeding in‘cases'of ‘partition ate those which were” 
torbe observed*'on this: oéedsion: '» The” practice,” 
insnoln caves) is! not very piarticulatly *défined. 
Bat itwppears “to us" that “all the nétesstiry’ foria, . 
litiés have : been: fulfilled’ * “pdéed, “shotild ‘the © 
rules of proceeding prescribed, ‘by ‘thie act’ regia 
ting the practice of the superior court, have ‘been. 
ofindispénsable: observance ‘in this” instance it is” 
_bymommeans/eviden that they were violated. ” ihe 
if sae 843-ec> 1° (peng yates % 
Pawan of a demand of payment’ ina ease” 
whiere’ithé'Ulebtor™ idhisalF consents  ththie’sale of 
his property) forthe ‘satisfaction “of “his debts,” 
cahitiot be 'seridusly complained of!" 
Tie séeonidéxpostre of the property for ng 
before thé expiration “of ‘the aelay” 
cases, where rib “ djtidieations — aad a 
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4 ee ae 
_ his...owa. opinion, ,without.cegard to. them, ,,and’. 
valued. the. property, Jess than. any of them had 
| done, In this however he acted not against law : 

‘»,, for in tatters of partition Febrero lays’ itdown 


: a asa. principle (See Juicios chap. 1, sect’ 3,art. 











128, ) that the .umipire is: not bound by the. opi- 
~ nions, of the preceding: appraisers,. but-miay 
 followhis own judgment. He excepts-enly the 
case where. the umpire has been appointed by the 
parti¢s themselves ; but whatever-be bis reasons 
_ for admitting that, exception, enon Seve to. 
es at ‘it po 
? ‘Unon she, whole, ‘tivaueedacmenienna: 
material irregularity. has. taken place in this..case. 
_ ‘Nor.does it appear that injustice has-been. done to 
_ say ofthe parties.. Theappellees, were. under the 


| Pressure of, two very heavy claims, when,one of ; 


them offered and the.other consented.tp.the,disso- 
Antion, and. liquidation, of ,the ,.pe te 
could not,be.done.. swithout selling their, property, 
ina ner: ts li 
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waned than those-on which he Coney ana | 

. thie dstision Gf thistollft*on legal Questionsy'g5: 
which the proceedings were condiicted. oO arapsies 2 

Wai steel ai ae Aaa oak $97 NO wu ‘ad sea en 
eke fA the distict, gourt be reversed 3, 
- that judgment, be resale - $ Sar mi 
tS, $ott-tod (eTeuRR GQ. bed 
we a creas Hf abaauaé 
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ae4t0n Ue, bes NcORLEANS y ys, UMBTZING ER. 


An atbitrary | Tue defetidant inte yet’ 1796, reine. | - 
grant of public fromthe’ Baron’ de Carondelet, ‘then Goverior. | 
"land, by a Spa of Louisiana, 'the grant of a lot of ground joining 

si Se ce eve RUE DHE ey of Néiv-Orleans, on a 

ge iside whieh "He HAabuilta chotist “aha which “he Ha 
— <  Gheteaea Sr Guneamnery aDNee | : 
. ate TNGTOSHIRR as a nainee Or obstriictian” te “He q 
‘HighiWayy"Gh fait whidh'they coritérited ‘they ane 

| cronchitd, Wrought the pidsenit Sait; Gn-erder to 

7 pore inns a sianrtrerralitinta ety reel 


a AOD UG ens, Be 


Ps op ai proved aati the premises iinet ot 
s te spot goth wich ad ‘been tele vacate 
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es THE srire OR EOUISTAN 


: A the original fin “Of hes ett, ‘peewee asd river ® 
inate! fireevow: “oP hivitses ons Fantaliosctee 


























runs” frente seyret that, ale eis cr ek 
_ Baron's grant tothe defendant, the "space covered "**%§ 
Peon used ais well asthewholegroutiibetweeh 
_. the riverand comeneeny wsirabn n 2 Sa 
' a _ natrowedt the spaée, nea elbow in the high: 

way: ‘Fhedefendant rested his title on ‘his grant, $i 
LS the tony ‘possession. under it, andthe*confirma: = 








‘Taree was a jadgractiv in dist in “the 
p district court, —_ ‘whichithe peal m srepwnt i | 
dices Se ee 

4 anal: i the plait Highways oie 
+, Streets are’in the class of things;whiclvarévcomi: 2 5 
- “mon:ot pablie, 1 Domat, part‘, Tivsprélitit. 8, “i € fa 
sect. 1; ly: 2,°3 Partida, tit. 28; ley G9. ae oe ee 
’ Public things ‘are out. of commerce, they: cannot. PRES eS . r. 
“HE bealicnated;nor: consequently: acquiced:by ipress 
4 eription. Domat, Joe. cit. Saran plight -- - 
B.S Partida,. tit. 5, ley15. Ttvis ) to > a 
* puild. on a highway or strect, and if it be donesthow <a 

+ ever ancient may be. the structure, n@ preserip: ot Se 

@ _tiow can avail,-the edifice: must -be"pulled down, -— a 
. : unless the. corporation of the place chooses to take a 
 — iton leqompntt. 3 ja IES yy 
23. be Aged | nis” a> as es a 2 Ws 1g s . 

P ry 5 
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| CASS my THE, SUPREME aa me 4 


oo Wie regard, to the grant, of the Spanish Ga» 
(An vemorto the defendant,, itaffords.no-pretence: $0 


Se any part. of. the. highway . or: street. ': re 


** public:things be out,of cofnmerceand'cannot.be 


Mepiivon the object of a sale, they cannot be that-of a gift |. 


ra 


or grant, or:.in any manner become the property — : 
of an’ individual. The sovereign, ina regular © 


government, :may’ reguilate..the- use of public 


shings, but cannot dispose of them for any, other 


object than that to which they are destined. Should 


he:do.so; he would. ‘be.guilty of at. abuse of -his : 


powers. Fanconi sacl - Tb 


Te kings . iol Begin were so sotnsiont wot | 
then: Jiability. to ‘be-.decaived,:by ,personswho ~ 


might obtain from them grants of public property, 


thet a law was pasted: authorising resistance to” 7 
their orders, in such cases, 3 Partida, tit. 18, ley a 
30...» It provides. that; ‘‘should the king ; grantany 

« letters, detrimental ‘s thestights of the corpord- - - 


_ 4 tion of any townoryplace, such first letters’ shall 


“ not be obeyed : but those, to whom -they- ‘may’ y 
* be directed shall: ‘supplicate the king‘to dispense 


é* them from. obeying ::buty-ff the king pst she 4 


$exeeution of his ‘orders. must follow.’’ “The 


' Cabildo:of.the city of New-Orleans, haviagin: the 


year 1799, -made ‘representations to the: king: a4 
Spain, . ‘onthe grants, made by the governor | 
within the commons. of the, city, and-near the 7 


levee 5. and his Majesiy. having given no. onder © 
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| GRE STMPE OP TOUBTANAR? ae 
2 eNerebny'the grams of the govern “obghe'ts se “_) a ll 
q considered'as null and void, itithe sathe Sinner” eS ae 
3 ens OF the Kit wu ive Beene ik ard 
> ‘Tue king had, at last, aitiulled ‘all arava ein 
4 height’ Have ‘itiade” ve " 
‘ “tion wert aiid Rehotificed 6" 
making any,” 08 Tadley ttie? 
4 ” Cuil’ “Ond: teak Pat. $1 2075 Reb ob: 
_  pilacion de Cast. a is Nae SA: sce eae eee . 
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a ery ptt deride. “The eféndan’s a 
a fainter inust or Cont (ba 
a 4 i: an be, La tie a col pe vig nizter 
pee WN wich fl te al 
| togive him’a fiir and "honest ‘possession, ‘and’-to 
4 E seesavabineanaaetranpaat: ates 
4 4 - Te requisites of the: prescription of ‘tenyears - 3 
<p are thar'the estate be fairly’ arid honestly: acquired a eae 
 . an by virtasloPajusttidep Ce CodewsG 488; 
q article GT) vide also Cooper's FustinianyUb Dury 
6; pe "95, 96 ; . that elaimiants*should- have-resideds ae Sie 
4 4 "inthe country, that the possessor did not obtdin, | 
YB] _potsession'tbysviotetoey husitnelebiaieinns domi, 
TD. Civil Code: 482;:article 38 ; -that ‘his:-possessiow a 
j . has. beén: ‘continued; ' uninterrupted, peaceable, ae an 
_publicpmand? Gitiequivocal, articlevS8gfiastmOe = 
been suspended -by any natural or legal-interrup: Oo a 
4 thon) net Mania by asty seknowndganbn etre. a 
-  cenansanasticunndhcvediapedabadae — 
= | Hr nt ented pr a el 
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CASES: IN: THE SUPREME court, 


‘that-all, these. eae spequisitions sastilie 
WHh, CROCE LF ae fiintra ba Te * 


War, complied 
ager Aste, Ta rthe, defen di penreewenniet 

possession by a just title. — i 5 
marie Ret mamv even il <beishad so: scapes. it. 4 


application made by, the Gohilde ta the dette: “a 4 
 Peebea ii pastes oper dag tothe, king) © 


3 WG a * 4 es Mae ; ma ca 5. 


4 


wi tie asis rote 


sessed Civil Code A88,art:68yh Donat, 3:4. 7.tit: 
_S 4, p- Sein frpnelet% iii Slee ATieates, 


IL Ini is, wlan aden interes iain. 

party. possessor has been. cited to. appear before a. 
courtof justice;'on account. of the POPE ' 
snag ee Ye 

2 ey See sept) ieee oasie 

Sine enti af par is: also thrown: byslaw; » 
upén- the claimantys (he: possessor is: alway's sup . q 

' poseds.by law,: to-haye: possessed fairly. Civili 

—: Céde «AB8,vartwiAs Again from 1:799;:whentithe; ~ 

application was ‘made by the Cubildo,, more: than: 

10: years have elapsed ‘since. the defendant has beens — 

in possession of his lot. But, Rpedlerinetini 

omecmsil a i 6h ae > dabrigiaes 2 opt: el th: 
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- OP THE STATE: oF novia” ei 


c “A Mite ateveny: a8 no title is] 
possession. puts’ the: plaintiff: tov the:'n 
+ producing his title. Where is bis tnidea 8 Or 

"plan of the city, where this lot is marketiMas be "ake 
gp egingiierthe tity aim sear recent 

















7 eat otand anor to Sree ae 
_ a none of presen gh epehish septs Se 
=. o. Roeeeryaigshai die prodiotofthe Se 
=. 1795; withthe Siguitd plait andl cnetiiesteiaf.the: oN. 
oz i tiaterosjain eaten oe WS 
| commissioners. cin eB ae ss 
Perot tent n OMGGS | SF - oe 
_ 2 \ aos iacthintiety: 1. that theking:. of -Spain- ‘ae 
_ = could not alienate the commons’ of, the spegen re 
| > that thisJot was included.in We comes Fr | 
Y. »i2y Pitar general: usage requires. a eek way See an 
_nextito thelevee. welt Te MT Fe pares At ee sao 4 
3. Tare public eonvenienée equally teqhinsity Ba | 


a s ‘e: From-3 porte 18 1890 do taper Tak Lae 
|] __theking’ of Spain. possessed: the'right of alicriatingy a 
. "even thecompnions, thoughyto complemthegiiiig; = 
heimust signifyshivipleasure a seoiditinibs But’ = A 
poner o> a ‘vast ey 
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CASES 18-THE SPREE COURT 


ast, District: “lot lever belonged to the city ; never has Bééh ko 4 
ey Proven; 6m the contraty,, presser sentir’ a 
| ‘fe “ssn decked. a EP Sd Ce gpieipelety 7 
cei rd i eM weiiee oie oko a 
aia ak Sevenat ung cgi fy et E 
piroagrtitontint 90 . | a 
. legal title, what prop ty is bale?” “This ane: : 
way cel ede Wels aebtender aeet i a 
ces ; and:they” ate “acquired 1/*by ‘naturé,'2.-by 
grant, 3. by preseription ; ‘Ciil’ Code 127, art’ Sf. 
als 2) Martin 10) 214, Navigation’ Company vs. 
Mayor ei; 1.48 by nature) must be'by absolute | 
_ nebessity. UiDoma, Woy tr Ys p07 ents 
lation. “The Weve is il a ; | 


*  pttust “be produced: : ci ty: akira 
préscription ‘mitist be: proven ; a setvitude ‘by 
ito have existed frori tinie“im- 
- mheiniorial which is Consttned to bé/iat Tedst, TOO 
years, 3 pares tii. 16 ph 415. Tihis'Servitude’ 
| asororight'to: shave heen “specially: pleadéd!; itis 
likewise at variance | “with their: own-title,’ upon: 
which they rely." signers a ; 
et Pence ciulidilind cat never ony indi- 
Vidital “injury. *, ‘Theirvact” of incotporation’fhas! 
; provided remedy; “if this: lot’ was" nieeessary “or 
- borivenienttd: them. Iewols! Ort: lay ap. 68/69; 
| §:16. + Pablic*eohvenience;ilig” naan coapaniers 


inal sly any usumpations Hew 
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; ie %, “By the Courts: - Inthe.year. 1795, 
a - de,Caréndelet, then.’ “govethor ot sbi for he 
. Iking of Spain, granted:to Henry Metainger | 


-[New-Orleans close tow 


. complete one and’hasiigeen 
‘ofthe United Statesrby their cominissioners, «:. 


Rt ed for’ private use, even-by the king himself... ari eee erg a 





“doubtthat if, by'a stretch of arbitrary’ power, the 
wey: , aren ae 


‘public road: 2 , On this important question of fact, 


_ vmeans satisfactory. ‘They show that,. according 





_ dn front of the river is close to the levee. But oe ee “g 
could there be no derogation from, that. usage ? ” de 
~ Was that usage observed within, the city of News ee 
. Orleans ? Does not the convenience of placing a 
markets and oe public pa as near the ‘watet 


“OR THE. STARE. OF:ROUISTANA, 


appellee, a lot of ground, situated in. the city. of ee 
levee, . “The: warrbek a Mersusces. 
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at tat RN ee 
eh intn en ) has 
and; therefore, could not have been lawfully grant: ~ eae 


- Ta arpublic places, such as roads andistreets, 
cannot beappropriated to. private use;’is one. of 
those principles of publiglaw, which required not 
the support of much argument... Nor is there: any 


preceding government had given aw such places 
ihe yngarn Seiad cain wang 





\F 4. % 8g 


‘Bue fiethis i loci in a. strees, or. on the 74: so e 
the evidence, produced by the appellant, is by no 


to general usage in this country, the. public:toad | ; | I o 


CASES! IN ‘THE! SUPREME cobae, 


S,. ‘bi ‘District. ag possible, as it is. agiecimaded yh hnrefithe 
Suen Tndies (the: 5th of the:Tth title: of the. ‘ah iboall, 
‘atcha pam. 2d.) make siesar <alenlae pmrazcae ne 
: ioe a wk incities ?, ji 
Merarxeti. ie usage, hammers, is on only ent’ 
on which: | rest their pretension... No. . 
‘plan of the city ‘has been exhibited to. show that °~ 
the lot of the appellee is located upon a place which! 
had. been, reserved for, public use: no testimony § 
‘ thas been adduced to prove that this spot is partef 
the ground Jaid out for-the public road, Weare — 
called: mpon t0.declare: this grant void, merely. be- - 
‘cause the: general usage of the country . is he place 
the road pextta the levee. . 


<a 


We dncthiahaiboneeyn. ope oust: the grantee ‘a 
and possessor. of this.lot something more precise — ‘ 


than this vague and uncertain evidence is necessary.; § 
and we do accordingly ‘adj udge and decree thatthe 
judgment of the district court be Gems: with 


costs. s 1 epee tphas 
A g Phe ‘ mn t > ng 2-. > | 
‘ z ‘ 





